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Name & Address of the Appellant & Respondent

Mis. Eskay International (Exporter)

~~ ~ 3NR1 ~ ~~ ~~ qRffi t m qe gr 3rrkr # uf zaenfenfa f
aaT; ·Tga 3f@rant at 3NR1 m grtervr sra wga cnx tfcncTT % 1

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

,mm fl-!¢1'< ·cITT~1¼1l1T~ :
Revision application to Government of India :
(1) a4ta Gargen 3nf@,fm, 1994 cBT tITTT ~ ~ ~ Tf'q +WIC1T a a
~ tITTT cpl" ~-tITTT cB" Im uwg # sia«fa gntarv a4ea 'ra fa, rd I,
fa +inrza, lua f@tr , ateft ifa, tar {)q +a,i mi, { f4} : 110001 cpl"
#t aft are1
(i) . A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) <lft 1=JTcl' t ztR m a w# sf.afar fas4t ssrrr zr ru argr
i a f0Rh vgrR a aw qasu ma a ua g; mf i, a f4Rt qusIr zut usr i
ark a faft arar a fat serIr B "ITT 1=JTcl' t 4fan # hra s{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in 2. factory ·or in a warehouse.

(g) ma as fh#t r; zu var Pilltfaa 1=JTcl' -qx m 1=JTcl' cB" Fc!Pli-it01 B ffl7f ~
a m R 6qa grca # famm ta are fat r; zur v?gr j Pillffaa
81
(b) In case of rebate of duty of excise on goods exported to any country or territory outsiqe,.·•_
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

!
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(11) ~ ~ cJ5T ~ ~ ~~ ~ ~ (,wrc;r <TT ~ cITT) mm wm 7T<TT
lffi1'"ITTI . .

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

tf ~ '3tl!IG1 cB1 '3tl!IG1 zea a gar a fg uit set #Rs mr 6 { & sit
h am?gr sit za ear i fzu # gaif nrgaa, 3rite # mxr 1:ITfta m x=r=I<T TR <:rr
617G ll far snferfrra (i.2) 1998 'clNf 109 rr Rga fag ·rg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) z sna zyea (sr@la) Pura6#), 2001 * frr<:r:r 9 * 3RjT@ FclP!Rfc: >fQ?f ~
sg--e t ufit i, )fa srr # uf an? hf f#a Rh ma # la pi-rr ga
37ft 3m?gr #l at-t ,Rzji a mr 5fr 3m4a fhur urt Rel sr ,Tr Tar g. ql
:!{,clJ~~& * 3TTfT@ mxr 35-~ -q~ 1b°I" * 'TfCiR * ~ * w~ il"31N-s 'mc'fFla O
f eh# are; I.JJ· •-..• • .' The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rf@a 34a # rel ugi via va ga qt zna aa st al u1 200/
lfu=r 'TfCiR at ug 3ih urf icaaav Gara a vnr et cTT 1000 /- cBl" ffi 'TfCiR cBl"
\iTT1{' I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

#tr zrca, a#tu sari zcan viara r4hara Inf@raw # 4R 3r@a:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) €ha 3qr« zyca 3rf@fr, 1944 6} Ir 35 v0ft/3sz # siaif

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
0

3aRRra afb 2 (4)a ia rar a rarat #t sr4ta, 3r#tat mm ii v#r
zyca, a4tu Ur zye vi hara r@ha nznf@era (frec) al uf?a #tr 4)fen,
oli:;l-Jc;lci!IG "If 3TT-20, ~~ 51ffclce>1 cfiA.Jl'3°-s, ifmurr ~. '-1l5l-JGlcillq-380016.

To· the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmadabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) tr unaa yen (r@ta) Rua41, 2001 at arr o si+fa qua <g-3 feufRa
fag 1jar ar9#tr =znrznrf@eras0i #l nu{ 3r4ta a far6g arft f; nu; arr #t "'qR ufii 4Rea
sri sa zyca #l ir, an at l=!PT 3it arr mu ifu; 5 Gr4 IT UV+a a % cfITT
~ 1000 /- #la 3#ft ihftl uii snr zyca at ii, an al ir 3it arn mrznr u#far
T; 5 El IT 50 Gil lq "ITT cTT ~ 5000 /- #) hut hf1 us&i snr zyca at "l-Ji.T,
&fi\Jf cBl" mmT 3it ma mar up#fr nu; 5o el4 IT U#a vnr & asi T; 1000o / - ffi
~ 6l1fr I 8l #la sr1a ~her r if@ha ?a gr # a i x=f6itl" ct,- \i'fm 1 ,rg
~'3x1.~ * fcITT:ft 'TTfi:rct ti I cfo1Pleb ahr * ~ cBl" mm cpl' m

The_ appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as ·
prescrib~d under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against . ··
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- ·,
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac ·
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any . ,: ..
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) uf s~ if ~~~ <ITT~ oo i m~ ~~ * ~m <ITT :rrnr=r~
in fasu ur Re; gr r a zta gg 9t f frat u&l arf a aa fz zuenRerf 37ft#ta
nrzmf@raw al ya 3ft u #r4ta war at va 3m4a fur uar &j

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) Tl1II zyca 3rf@Ru 4g7o zrm vizitfer at~-1 cB' 3@<@-~~~
a 3aaa z qr 3mgr zqenfe;fa fvfu qf@rant 3lmf if r?la al va ufa w
~.6.50 % cBT a1a1Gzl zgcn fee cu it afegt

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) -~ 3 viif@r rcii at frRt?JUf ffi cf@' RlRf at sit ft ear 3naff fhu urar ?
it #tr zyc, hr snla yea vi hara arfl#ta =mnf@raw (araffeafe) fur, 1982 a
RfITT=r t1
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) #tar area, he&hr z3euz areavi tars 3r4tr uf@asUr (@raa c);-m 3fCfR;rr hmari
a#e4tar 3euTz rca 3rf@1fr1a, &yy Rtnr 39h3iii f@#la(gin-2) 31f@0fer4a 26&y(&y

viz 29) feaia: o€.c,&y 5it #6 fa4tr 3rf@1f7u, &&y #r arr3 ah3iaiiraa at 2ft rap&t
ar{&,affRR we qa-rf@r smrar3feaf ?, arr faz arrh 3iafr sar #l 5a ar#
3rhf@a 2zrfrarasu 3rf@razt
kc4tr5ur areavi#aa h#3iraan faua Qra" ii far gnf?

(i) <tfro 11 g'r c);- ~~~

(ii) rd sat #t n na if
(iii) ~ ~ fc-l.!.!Jilcl<>1"l c);- fc:l"m:r 6 $ ~ a<:!' ~

--> 3fldT~Qffi~ fc!;-~ cqroc)j mm:rTc, fclt!'m (~. 2)~.2014 c)j 3nrrqa fas#r3rft#rzr uf@rasrt h
( +mar farrier erara 3r5ffvi 3rd as arra&r ti

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Serv"ice Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~~r c)j ma 3r4tr ,f@rasur hwarszi green 3rar gen zar zys m q ,raa ~ ill a:rraT lijlQ" Cl"fQ'~

c)j 1 0% a1alau 3itsrziha avzfa1fa &las G1Js c)j 10%~ttt cfrr @T~ ~ 1

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demandedwhere duty or duty and penalty are in dispute, or
penalty, where.penalty alone is in dispute."
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ORDER-IN-APPEAL
1 4

This appeal has been filed by M/s. Eskay International

(Exporter), H. O. I-158, Ashok Vihar, Phase-I, Delhi-110052

(hereinafter referred to "as the appellant") against the Order-in-.'Original number 18/REB/CE/AC/2017 dated 24.04.2017 (hereinafter

referred to as "the impugned order") passed by the Assistant
Commissioner of Central Excise, Mehsana Division, (hereinafter

referred to as "the adjudicating authority").

2. Brief facts of the case are that the appellant had filed a Rebate
claim of Rs. 3,06,717/- on 13.02.2017 under the provisions of Section

11B of Central Excise, Act, 1944 read with Rule 18 of Central Excise

Rules, 2002 and Notification No. 19/2004-C.E.(N.T.) dated 06.09.2004

for the duty paid material cleared for export under ARE-1 duly

endorsed by the Customs Officer, (ii) Form-C, (iii) NOC of the

Manufacturer, Declaration Certificate by the Exporter and (v) Copy of

Duty payment particulars. The Appellant was issued Deficiency Memo
on 20.02.2017 and Appellant had submitted (i) Form-C and (ii) Copy

of duty payment particular.

3. The appellant was issued a Show Cause Notice dated

14.03.2017. The adjudicating authority reject the rebate claim of Rs.

3,06,717/- as the appellant had not provided the relevant documents

prescribed in Section 11B of the Central Excise Act, 1944 read with

Notification No. 19/2004-C.E. (N.T.) and 20/2004(N.T.) both dated

06.09.2004.

4. Being aggrieved, the appellant have filed the present appeal on

the grounds that they are rightly eligible for the Rebate Claim of Rs.

3,06,717/- out of Cenvat Credit of Rs. 1,68,790/-. The appellant given

grounds of appeal which as follows:

(i) The adjudicating authority rejected rebate claim on the premise
that the original and duplicate copies of ARE-I did not produce to
substantiate the claim of rebate. The adjudicating authority ought to

have considered the various documents submitted along with the
rebate claim to establish the fact that the goods were exported and

duty of such goods were paid.

(ii) They produced all the documents except original copy of ARE-I as
the same was not given to the Appellant. Further stated that the
goods were exported directly from the factory of the manufacturer:

0

0
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Descriptions and quantity of the goods mentioned in the invoice issued
by the supplier matches/tallies with description of invoice issued by
them and details of transportation provided under invoice issued by

the supplier proves that the goods were cleared from the factory of the

supplier for Mundra to export to out of India.

(iii) They produced disclaimer certificate issued by the supplier wherein
the supplier certified that they paid Central Excise Duty on the goods

cleared under invoice no. 2015011110 dated 20.02.2016 and did not

claim any central excise rebate on sale of such goods.

(iv) They· submitted copy of judgment of Bombay High Court in the

case of M/s UM Cables Ltd Vs Union of India in which it was held that

mere non production of ARE-I form would not ipso fact result in non
validation of the rebate claim. If the exporter demonstrates by

0 production of cogent evidences to the satisfaction of the Rebate

Sanctioning Authority that the requirement of Central Excise Rules

read with Notification No. 19/2004 have been complied with the

authority to have granted the rebate claim.

(v) They further stated that there are 2 types of conditions; one

mandatory condition and the other one procedural condition. If the
assessee is complied with all the mandatory conditions, conditions

prescribed in the procedural can be dispensed with as held in the case
of Mangalore Chemicals & Fertilizers Ltd Vs. Deputy Commissioner

reported in 199155 ELT 437SC

O s. A personal hearing in the matter was held on 07.09.2017 and

Mrs. Hardik Modh, Advocate appeared before me for the same. They

reiterated the grounds of appeal and submitted case laws 2013 (293)
E.L.T. 641(Bom) of UM Cables Limited VS UOI and 2015 (330) E.L.T.

40 (Born) Kaizen Plastomould Pvt Ltd Vs. UOI.

6. I have carefully gone through the facts of the case on records,
appeal memorandum and submissions made by the appellants at the

time of personal hearing. I find that the adjudicating authority has
rejected the claim for non compliance of the prescribed

provisions/Rules as envisaged under Section 11B of the Central

Excise Act, 1944 read with Notification No. 19/2004-CE(NT) and

20/2004-CE(NT) both dated 06.09.2004 issued under Rule 18 of the

Central Excise Rules, 2002 and procedure prescribed under
supplementary Rules as appellant failed to submit (i) Original and
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Duplicate ARE-1 duly endorsed by the Officer of Customs (ii) Proper

NOC of the Manufacture i.e. M/s Diamond Crucible Company Ltd,
Mehsana (iii) Declaration certificate by the Exporter. However,
appellant claimed that they produced all the documents except original

copy of ARE-I as the same was not given by the manufacture.

7. Under the statutory notification dated 06.09.2004 manufacturer

exporters registered under the Central Excise Rules, 2002 and
merchant-exporters who procure and export goods directly from the
factory or warehouse can exercise the option of exporting the goods

sealed at the place of dispatch by Central Excise Officer or under a

procedure of self-sealing. Under the procedure that is prescribed by

the notification, for the purpose of sealing.

8. In the present case, the goods had been dispatch from factory of ·
the manufacturer without intimation to the jurisdictional

Superintendent or Inspector of Central Excise. That means the
manufacturer opted for self sealing or self certification procedure for
dispatching the goods. The manufacturer has to intimate the

jurisdictional range officer having jurisdiction over the factory,
warehouse, any such approved premises within twenty four hours of
removal of the goods. There is no any proof present in the instant
case that manufacturer or exporter has intimate the range officer for

the export of the said goods.

9. On the verification of invoice, packing list both dated 02.02.2016
· and Shipping bill dated 16.02.2016 it is observed that the appellant

claimed the Drawback under Duty Drawback Scheme with Sr. No.
6903A. That means appellant claimed duty drawback which includes
Custom and Central Excise duties. Duty drawback has been defined in

Rule 2(a) of Customs, Central Excise Duties and Service Tax Drawback

Rules 1995 (as amended) as under:

" (a) "drawback" in relation to any goods manufactured in India, and

exported, means the rebate of duty chargeable on any imported

materials or excisable materials used in the manufacture of such

products."

10. The manufacturer has given NOC that they have not claimed
Central Excise Rebate and they have no objection if exporter i.e.
appellant claims the rebate of Central Excise duty on export of the
goods. The manufacturer has not clarified that they have claimed or

0

0
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not claimed Cenvat credit on the goods exported. The same has to
be endorsed on the ARE-1. Particulars of Assistant/Deputy

Commissioner of Central Excise/Maritime Commissioner of Central

Excise from whom rebate shall be claimed and his complete postal
address is to be endorsed on the ARE-I. Hence ARE-1 is essential
document for claiming rebate. But in the present case, the matter of

original and duplicate copy of ARE-1 does not arises as the ARE-1 is
not prepared by the manufacturer. The reasons for not preparing the

ARE-1 by manufacturer is not submitted by the appellant.

rebate, ARE-1

0

11. Rule 18 provides that Central Government may by notification

grant rebate of duty on goods exported subject to conditions and

limitations if any and subject to fulfillment of procedure as specified.

Notification 19/2004-C.E. (N.T.), dated 6-9-2004 as amended issued
0 under Rule 18 provides that the rebate sanctioning authority will

compare the original copy of ARE-1 submitted by exporter with the

duplicate copy received from Customs authorities and triplicate from

the Excise authorities. Also the provisions specified in Chapters 8 (8.3)
& (8.4) of CBEC Basic Excise Manual as Supplementary Instructions

are applicable in this case, which reads as under:
"8. Sanction of claim for rebate by Central Excise
8.3 The following documents shall be required for filing claim of

rebate :
(i) A request on the letterhead of the exporter containing claim of

nos. dates, corresponding invoice numbers and

dates amount of rebate on each ARE-1 and its calculations.

(ii) Original copy ofARE-1.

(iii) invoice issued under Rule 11.

(iv) self-attested copy of shipping bill and

(v) self-attested copy ofBill of Lading
(vi) Disclaimer Certificate[in case where claimant is other than

exporter]

8.4. After satisfying himself that the goods cleared for export

under the relevant ARE-1 application mentioned in the claim were

actually exported, as evident by the original and duplicate copies of

ARE-1 duly certified by Customs, and "that the goods are of duty paid

character as certified on the triplicate copy ofARE-1 received from the

jurisdictional Superintendent of Central Excise (Range Office) the
rebate sanctioning authority will sanction the rebate, in part or full. In

case of any reduction or rejection of the claim an opportunity shall be
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provided to the exporter to explain the case and a reasoned order shall

be issued."

12. From the above, it is very clear that original copy of ARE-1 and
Excise invoice among other documents are essential documents for

claiming rebate. Any non-submission of documents in the manner

prescribed, thus imparts a character of invalidity to the rebate claim.
Also in the absence of the original copies of ARE-1 duly endorsed by
the Customs, the export of the same duty paid goods which were
cleared from the factory cannot establish the identity of goods which is

a fundamental requirement for sanctioning the rebate under Rule 18

read with Notification 19/2004-C.E. (N.T.), dated 6-9-2004.

13 It is a settled issue that benefit under a conditional Notification

cannot be extended in case of non-fulfillment of conditions and/or non

compliance of procedure prescribed therein as held by the Apex Court

in the case of Government of India v. Indian Tobacco Association '
2005 (187) E.L.T. 162 (S.C.); Union of India v. Dharmendra Textile

Processors - 2008 (231) E.LT. 3 (S.C.). Also it is settled that a
Notification has to be treated as a part of the statute and it should be
read along with the Act as held by in the case of Collector of Central

Excise v. Parle Exports (P) Ltd. - 1988 (38) E.L.T. 741 S.C.) and Orient
Weaving Mills Pvt. Ltd. v. Union of India - 1978 (2) E.L.T. J 311 (S.C.)

(Constitution Bench).

14. The appellant has submitted the case law of UM Cables Limited
VS UOI and 2015 (330) E.L.T. 40 (Bom) Kaizen Plastomould Pvt Ltd
Vs. UOI. The facts and circumstances of the case in hand are different

from the case relied upon to the extent in that case. In both the cases,
ARE-I was prepared but original and duplicate copy of ARE-I were not
available. The matters remanded back to original adjudicating

authority for a fresh consideration and rebate claim was allowed as
the Triplicate copy of ARE-1 certified by the customs authority was

available in the case M/s UM Cables Limited VS UOI and True copy of
ARE-I was available in the case Kaizen Plastomould Pvt Ltd Vs. UOI.
There is no endorsement of Customs officer on the shipping bill or any
other document that the goods exported was the same as motioned in
the invoice or any other export documents of the exporter.

15. In view of above, in the present circumstances of the case, I find
that the rebate claim has rightly been held inadmissible. As such,

0

0
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there is no infirmity in order passed by the adjudicating authority and

hence, the same is upheld.

16. Thus, I reject the appeal filed by the appellant.

r
17. The appeals filed by the appellant stand disposed off in above

terms.

a»%?
(3mr gia)

CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

a2f
SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

BY R.P.A.D

To,
M/s. Eskay International (Exporter),

H. 0. I-158, Ashok Vihar, Phase-I,

Delhi-110052

Copy to:
1. The ChiefCommissioner, Central Tax Zone, Ahmedabad.

2. The Commissioner, Central Tax, Gandhinagar.
3. The Dy. / Asstt. Commissioner, Central Tax, Division- Kaloi.

4. The Addl./Joint Commissioner, (Systems), Central Tax,

Gandhinagar.

5. Guard file.

v<P,Afile.




